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Summary

Background
1. Universities are defined as ‘public authorities’ under the terms of the Freedom of Information Act 2000 (FOIA). This is despite their decreasing reliance on public funding, and their status as autonomous bodies operating in a highly competitive environment.
2. Universities comply with the majority of requests (63 per cent in 2010
). In cases in 2010 where information was not disclosed, the most common exemptions used were Section 40 ('Personal Information'), representing 25 per cent; followed by Section 21 ('Information accessible to the applicant by other means'), 22 per cent; and Section 12 ('Exemption where cost of compliance exceeds appropriate limit'), 21 per cent.
3. Currently the number of FOI requests relating to research is small. However, a number of recent high-profile cases have exposed the inadequacy of current FOIA exemptions in relation to requests for the disclosure of research data prior to publication.
4. Universities UK strongly supports moves to increase public access to research data and publications. Many of the key funders of UK research, including the research councils and medical research funders such as the Wellcome Trust, also now have policies in place to require any peer-reviewed research paper resulting from their funded projects to be deposited in an electronic archive. According to the Directory of Open Access Repositories (DOAR) over 100 UK higher education institutions have now established a repository of this kind.
5. Following some recent and well-publicised cases (including requests for data relating to climate change at the University of East Anglia, and tree-ring data at Queen’s University Belfast) and subsequent reports by the House of Commons Science and Technology Committee and the Independent Climate Change Email Review, Universities UK has worked closely with the Information Commissioner’s Office to establish a dedicated Higher Education Sector Panel to provide a forum for discussion about the operation of FOIA in universities. The Information Commissioner’s Office has also produced helpful sector-specific guidance for universities relating to current relevant exemptions.
 
6. However, Universities UK remains concerned in particular about the need to protect the manner and timing of publication of research information and results, so as to uphold the quality and reputation of UK research. Unless amended, the FOIA risks having a ‘chilling effect’ on university research, potentially stifling risk taking and the creative processes involved in the formative stages of research.
Universities UK’s concerns

University research is competitive

7. Although researchers in the higher education sector routinely share information with a range of partners and peers in the course of their work, they are also part of a highly competitive environment.
8. One university gives the example of a researcher who was subject to FOI requests for unpublished data by an academic at another institution. At a previous institution, both academics had worked together on a programme of research. Having both moved to new institutions, they became academic competitors. The university in question complied with the request, but believed that the intention of the requester was to conduct their own analysis with a view to publishing first. 
Research may have commercial value

9. Under Section 43(2), information can be exempt if its disclosure would, or would be likely to prejudice the commercial interests of any person, including the public authority holding it. Universities may also decline to release information because it was provided in confidence (such information is protected by an absolute exemption under Section 41).
10. Many universities work in partnership with third parties and will hold commercially sensitive information. Guidance makes it clear that FOI should not undermine their ability to do this. However, in order to decline to release information under Section 43, universities would have to demonstrate both that disclosure would prejudice their commercial interests, and that such prejudice would outweigh the public interest in disclosure. 
11. Since the Section 43 exemption is conditional, researchers and universities planning to work with commercial partners must address issues of confidentiality and commercial sensitivity at the outset. Universities report that such negotiations can be time consuming. One university reports that concerns about FOI led to four years of negotiation before an agreement was reached between a university and an industrial partner. These issues may be especially difficult to resolve with international partners, operating under different legal systems. 
12. There remains a risk that FOIA as it currently applies to research in higher education will undermine commercial partners’ confidence in the higher education sector’s ability to work productively with them. Universities UK does not believe that this is in the best interests of the UK economy, especially given the current need to stimulate growth. Neither do we believe that this difficulty was predicted by Parliament during the original passage of the FOIA.
Commercial value: early-stage research
13. Universities UK is aware of concerns that some early-stage research may not yet have any commercial value, but might become commercially valuable following further investigation. In such cases it is not clear that the exemption under Section 43 of the FOIA would provide protection.
14. In Scotland the existing exemption for pre-publication research has been used to deal with this issue. 
15. One university reports that it has used the exemption in response to an FOI request for an annual report written for the funder of a particular research project. The research was at an early stage, and there was no commercial value in its findings to date. However, the report described the avenues the research had followed and highlighted a particular aspect that showed promising results that merited further investigation. At the time of the request the university in question was building on these findings both within the original project and in further funding bids.
16. If the report had been released at the time of the request, the information would have enabled commercial organisations or international competitor institutions to take advantage of these early indications of success, to the detriment of the researchers involved in the project, and the university. 
17. Had this situation arisen in an English university, where no pre-publication exemption exists, it is not clear that the exemptions currently available would have enabled the university to refuse the request. 
Potential to diminish the quality and international reputation of UK research
18. The publication of incomplete data and research results before the peer review process has taken place, and before the research in question can be rigorously assessed by experts within the scientific community, could undermine the reputation of individual research groups, institutions and the UK as a whole. 
19. Universities UK believes that peer review is fundamentally important in the strength of the UK research base. Advocates of the peer review process believe that it improves research quality, scrutinises research to ensure that verification and reproducibility are possible, and facilitates scientific discussion and debate. In addition, peer review can have an important ‘policing’ role, ensuring adequate acknowledgement and reference to previous research, and helping to identify fraud and plagiarism. In the medical field, the value of peer review has been emphasised as a means of protecting the public against the threat that poorly designed and executed research, with dubious findings, will enter the public domain.
 
20. Open debate about research findings and methodology is an essential characteristic of a healthy and successful research community. However, premature access to research materials may lead to misleading debate about the merits of particular programmes of research. 
21. Although there is an exemption under Section 36 of FOIA (‘prejudice to the effective conduct of public affairs’), the Information Commissioner’s Office acknowledges in guidance to the higher education sector that there is a lack of case law on the application of these exemptions to research information.
Information intended for future publication
22. Section 22 of the FOIA provides a qualified exemption for information held with a view to publication ‘at some future date’. However, it may be difficult to determine the timing and scope of eventual publication, particularly at an early stage of a programme. Given that this exemption is also subject to the public interest test, it may be that decisions to withhold information relating to ongoing research will be considered unreasonable, and there is little case law to guide us. 
Conclusion: Universities UK’s proposed amendment
23. While Universities UK accepts that the current exemptions may be useful in addressing the concerns we have set out, we believe a specific qualified exemption for pre-publication research findings, such as already exists in Scotland, would be preferable.  

24. The Scottish amendment is qualified so that it has to be shown that disclosure would result in substantial prejudice to the research, those conducting it, or the university. Although it has not been tested with the Scottish Information Commissioner (because no cases in which the exemption has been invoked have been brought to appeal) Universities UK’s members have confirmed that the exemption is being used in Scotland, albeit in the context of a limited number of FOI requests relating to research.

25. An amendment, based on the wording in the FOI (Scotland) Act, tabled by Andrew Miller MP in the House of Commons, can be found at: http://www.publications.parliament.uk/pa/bills/cbill/2010-2012/0189/amend/pbc1891509a.3351.html
For further information contact Vivienne.Stern@universitiesuk.ac.uk or tel: 020 74195472









Universities UK seeks an amendment to the Protection of Freedoms Bill that would provide an exemption, in certain limited circumstances, for pre-publication research in relation to freedom of information (FOI) requests. A similar exemption already exists in Scottish freedom of information legislation.











� See Jisc InfoNet Information Legislation and Management Survey 2010 at � HYPERLINK "http://www.jiscinfonet.ac.uk/foi-survey/2010" �http://www.jiscinfonet.ac.uk/foi-survey/2010�





� See � HYPERLINK "http://www.ico.gov.uk/news/latest_news/2011/ico-issues-advice-on-the-disclosure-of-research-information-26092011.aspx" �http://www.ico.gov.uk/news/latest_news/2011/ico-issues-advice-on-the-disclosure-of-research-information-26092011.aspx�


� British Medical Association’s written evidence to the House of Commons Science and Technology Committee inquiry into peer review, available at � HYPERLINK "http://www.publications.parliament.uk/pa/cm201011/cmselect/cmsctech/writev/856/m10.htm" ��http://www.publications.parliament.uk/pa/cm201011/cmselect/cmsctech/writev/856/m10.htm�. 








