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Amendment 151 

Baroness Brinton, Baroness Benjamin, Baroness Warwick

1. Universities UK supports this amendment, which would amend the Freedom of Information Act 2000 (FOIA) to create a new, qualified, exemption for pre-publication research. It is modelled on an amendment to the Freedom of Information Act (Scotland) accepted by the Scottish Government during the passage of that legislation. Exemptions with similar effect also exist in Irish and US freedom of information legislation. The amendment makes clear that it has to be shown that disclosure would result in substantial prejudice to the research, those conducting it, or the university. 
2. Universities are defined as ‘public authorities’ under the FOIA. However, they are also autonomous bodies which operate in a highly competitive environment. They receive income from a variety of sources, including fees, grants and income from charities and commercial sources. The proportion of the income the sector receives from public sources is in decline, following recent changes to the higher education funding regime. 
3. The Information Commissioner’s Office (ICO) has done much to explain to the university sector how current exemptions may be applied in relation to university research and has produced some very helpful guidance
 in collaboration with the sector. However, we believe that current exemptions are inadequate to protect the UK’s research interests. We do not believe that the implications of the FOIA for university research were envisaged by Parliament during the passage of the legislation. 
4. Universities UK remains concerned in particular about the need to protect the manner and timing of publication of research information and results, so as to:
· uphold the quality and reputation of UK research
· support universities’ competitive position
· encourage research partnerships with commercial and charitable bodies
· avoid the risk of a ‘chilling effect’ on research, such that researchers will become unwilling to engage in controversial areas, or that subjects will be unwilling to participate because of the way in which such information might be used in the future
Upholding the quality and reputation of UK research
5. The publication of incomplete data and research results before the peer review process has taken place, and before the research in question can be rigorously assessed by experts within the scientific community, could undermine the reputation of individual research groups, institutions and the UK as a whole. 

6. Open debate about research findings and methodology is an essential characteristic of a healthy and successful research community. However, premature access to research materials may lead to misleading debate about the merits of particular programmes of research. 

7. Universities UK believes that peer review is fundamentally important in ensuring the strength of the UK research base. Peer review improves research quality, by scrutinising research to ensure that verification and reproducibility are possible. In addition, peer review can have an important policing role, ensuring adequate acknowledgement and reference to previous research, and helping to identify fraud and plagiarism. In medicine, the value of peer review has been emphasised as a means of protecting the public against the threat that poorly designed and executed research, with dubious findings, will enter the public domain.
 

8. Although there is an exemption under Section 36 of FOIA (‘prejudice to the effective conduct of public affairs’), the ICO acknowledges in guidance to the higher education sector that there is a lack of case law on the application of these exemptions to research information. Environmental Information Regulations include a protection for ‘material which is still in the course of completion, to unfinished documents or to incomplete data; or... the request involves the disclosure of internal communications’.
 We believe a similar protection should be available under FOIA.
Supporting universities’ competitive position
9. Although researchers in the higher education sector routinely share information with a range of partners and peers in the course of their work, they are also part of a highly competitive environment. Researchers compete, in the UK and internationally, for research grants, external funding, publication in major journals, prizes and reputation. 
10. Although increasing access to research information and data has an important positive function in advancing knowledge and understanding, this has to be balanced with the right of researchers to benefit from their own work to further their own careers. For this reason, Universities UK strongly supports moves to increase access to research information and data through data sharing plans, open access repositories and other initiatives. However, we believe that the manner and timing of publication should, within reason, rest with the originators of the research.
11. In relation to one FOI request, Queen Mary, University of London told us:
Formal analysis of the data at individual-participant level is still being undertaken by the trial team. We believe releasing data at the individual-participant level would prejudice publication of future study papers. It would also inhibit Queen Mary from maximising the output from the information obtained and could set a precedent that may affect our ability to attract research funding and participants in the future. Like most institutions, Queen Mary depends a great deal on its continued capability to perform in the Research Excellence Framework and attract funding from all sources. Higher education institutions face an increasingly competitive environment. Since disclosure would be likely to prejudice publication of future papers it could affect Queen Mary and all the other institutions which contributed to the trial.

12. Another university gives the example of a researcher who was subject to FOI requests for unpublished data by an academic at another institution. At a previous institution, both academics had worked together on a programme of research. Having both moved to new institutions, they became academic competitors. The university in question complied with the request, but believed that the intention of the requester was to conduct their own analysis with a view to publishing first. 

13. In another instance, a researcher told us: 
If I'm forced to simply hand over work that has taken me decades to produce so that someone else can interpret it without understanding the full background, then I'll refrain from doing it.
14. The University of Oxford gave the example of a request for research data from a large nationwide health study, submitted by a company with a significant commercial interest in the data:

The university released some background information but attempted to refuse the bulk of the request by using existing exemptions relating to the cost of compliance, personal data, future publication and prejudice to commercial interest. These were not accepted by the requester. After a drawn out process the company finally wrote to the University saying that it had decided not to pursue the request further at that time (this may have been related to a take-over situation.) Had this not been the case it is understood that it had been strongly implied the requester would have sought a decision from the Information Commissioner. Had the university been ordered to release the data, it is believed that this would have undermined the credibility and sustainability of the research programme and affected future research. The research group had one year of research time disrupted in attempting to rebut the request and the institution incurred significant legal costs. 

15. Although FOIA provides that public authorities can pass on the cost of providing information to requesters, and can refuse to make information available if the cost exceeds £450, the costs of resisting a request for information, including the opportunity cost of diverting researchers’ time into dealing with an FOI request, must be borne by the institution. A rough calculation by JISC infoNet, based on scaling up the costs reported by a small group of institutions, suggested that the sector-wide costs of complying with FOI could be somewhere in the region on £10 million per annum. JISC infoNet is currently conducting research to reach a more robust figure for the costs of complying with the legislation.
Encouraging research partnerships with commercial and charitable bodies
16. Under Section 43(2), information can be exempt if its disclosure would, or would be likely to, prejudice the commercial interests of any person, including the public authority holding it. Universities may also decline to release information because it was provided in confidence (such information is protected by an absolute exemption under Section 41).

17. Many universities work in partnership with third parties and will hold commercially sensitive information. Guidance makes it clear that FOI should not undermine their ability to do this. However, in order to decline to release information under Section 43, universities would have to demonstrate both that disclosure would prejudice their commercial interests, and that such prejudice would outweigh the public interest in disclosure. 

18. Since the Section 43 exemption is conditional, researchers and universities planning to work with commercial partners must address issues of confidentiality and commercial sensitivity at the outset. Universities report that such negotiations can be time consuming. One university reports that concerns about FOI led to four years of negotiation before an agreement was reached between a university and an industrial partner. These issues may be especially difficult to resolve with international partners, operating under different legal systems. 

19. There remains a risk that FOIA as it currently applies to research in higher education will undermine commercial partners’ confidence in the higher education sector’s ability to work productively with them. Universities UK does not believe that this is in the best interests of the UK economy, especially given the current need to stimulate growth. Neither do we believe that this difficulty was predicted by Parliament during the original passage of the FOIA.
20. One researcher told us:
I can clearly only talk authoritatively about my own field – which is researching energy use in building and systems – but the time taken to establish research datasets and, more importantly, the trust of the people supplying a lot of the data can run into decades. A lot of this data is commercially sensitive and can even have security implications for the people supplying it. There are currently few legal protections in place on this data as trust has been built up and not betrayed over this time, which has allowed the data to underpin a lot of research now being used to set policy at the highest levels in Europe. If there is the slightest hint that this information can be used directly by competitors or commercial concerns to make money from, then this data will become either too costly or, worse, impossible to obtain.
21. We note that the UK research base competes on an international stage, and that the FOIA provides an opportunity for research groups in other countries to access UK research data. Protecting intellectual property rights internationally can be difficult, if not impossible. 

22. In addition, it may not be clear at an early stage of a research project whether the research will have an eventual commercial value. In such cases it is not clear that the exemption under Section 43 of the FOIA would provide protection. In Scotland the existing exemption for pre-publication research has been used to deal with this issue. 

23. One Scottish university reports that it has used the Scottish pre-publication exemption in response to an FOI request for an annual report written for the funder of a particular research project. The research was at an early stage, and there was no commercial value in its findings to date. However, the report described the avenues the research had followed and highlighted a particular aspect that showed promising results that merited further investigation. At the time of the request the university in question was building on these findings both within the original project and in further funding bids. If the report had been released at the time of the request, the information would have enabled commercial organisations or international competitor institutions to take advantage of these early indications of success, to the detriment of the researchers involved in the project, and the university. Had this situation arisen in an English university, where no pre-publication exemption exists, it is not clear that the exemptions currently available would have enabled the university to refuse the request. 
The risk of a ‘chilling effect’ on university research
24. There have been a number of recent high-profile instances of FOIA being used in relation to scientists working in controversial fields, particularly in relation to climate change and the use of animals in scientific experimentation. Sir Paul Nurse, President of the Royal Society has argued that FOIA is being used as a ‘tool of intimidation’ against university researchers engaged in controversial studies.
25. Newcastle University received an FOI request for project licences relating to specific projects where animals were being used for experimentation. The request was initially refused using three exemptions: health and safety (endangering the safety of an individual), commercial interests and prohibitions on disclosure. The prohibition on disclosure related to the licenses having been issued by the Home Office under the Animals (Scientific Procedures) Act (ASPA). This was accepted by the information commissioner when Newcastle’s original decision was challenged but over-ruled by the Information Tribunal on appeal. Newcastle University has now released the data under FOI but this is a breach of the terms of ASPA. In addition to the risk which the university believes this exposes individual members of staff to, this decision also places staff at the risk of prosecution for disclosing the data because in this instance FOI is in conflict with ASPA.
26. Some universities have argued that the fact that research information may be made public will put potential participants off taking part in important studies. This has been a particular concern in the case of the University of Stirling, which received FOI requests for data gathered as part of a study, part funded by Cancer Research UK, into young people’s attitudes to smoking. Philip Morris International requested the data, raising fears both that charities such as Cancer Research UK may be put off funding research of this kind in universities, and that participants may be put off participating because there will be no guarantee about how the information they provide will be used.
27. Advanced data manipulation techniques can make it difficult to guarantee the anonymity of data, even where personal information has, as far as possible, been removed or redacted from datasets. In the case of small-scale studies, fully effective anonymisation may be particularly difficult and this may cause particular concerns where highly sensitive information is provided by individuals whose identity may need to be protected to save them from harm. Given the difficulties of guaranteeing effective protection of identity, the research community has raised concerns that the very process of securing informed consent from potential subjects of research may deter them from participating.
Exemptions in Scotland, the US and Ireland

28. The particular difficulties represented by reconciling FOI legislation and research interests have been recognised in other jurisdictions. This briefing has already referred to the exemption that exists in Scottish legislation, but similar protections are also in place in US and Irish FOI legislation.

29. Irish FOI legislation includes the following provision:

Research and natural resources 
30.—(1) A head may refuse to grant a request under section 7 if, in the opinion of the head—

(a) the record concerned contains information in relation to research being or to be carried out by or on behalf of a public body and disclosure of the information or its disclosure before the completion of the research would be likely to expose the body, any person who is or will be carrying out the research on behalf of the body or the subject matter of the research to serious disadvantage [...]

30. The report by the Independent Climate Change Email Review, led by Sir Muir Russell, recommended that:
There is extensive confusion and unease within the

academic community as to exactly how FoIA/EIR should be applied in terms of the materials developed during a research process. The Review believes that all data, metadata and codes necessary to allow independent replication of results should be provident concurrent with peer-reviewed publication. The situation regarding supporting materials such as early drafts, correspondence with research colleagues and working documents is widely regarded as unclear. The American experience is instructive here. The so called Shelby Amendment in 1998 directed the US Office of Management & Budget (OMB) to produce new standards requiring all data produced under Federally funded research to be made available under the US Freedom of Information Act. This resulted in great concern within the US Scientific community, expressed through Congressional testimony, that a very broad interpretation of this requirement could seriously impair scientific research and collaboration. In the final OMB guidelines recognising these concerns, research data is defined as: ―the recorded factual material commonly accepted in the scientific community as necessary to validate research findings, but not any of the following: preliminary analyses, drafts of scientific papers, plans for future research, peer reviews, or communications with colleagues. The Review recommends that the ICO should hold consultations

on a similar distinction for the UK FoIA/EIR.

Universities UK calls on the Government to accept amendment 151 tabled in the names of Baroness Brinton, Baroness Benjamin and Baroness Warwick.

Amendment 147a (Baroness O’Neill of Bengarve)


Amendment 141 on the second marshalled list (Lord Lucas)


31. These amendments provide a useful opportunity to probe the definition of ‘dataset’, which we believe is unclear.

32. Universities UK has no objection in principle to provisions in the Bill which would require public authorities providing datasets under FOIA to, ‘as far as is reasonably practicable, provide the information to the applicant in an electronic form which is capable of re-use’. However, we do think that there is some doubt about what might be meant by ‘dataset’ and ‘capable of re-use’ in the context of large and complex datasets.

33. In many cases, data is meaningless without associated metadata. Where a dataset is relatively small this metadata may be stored together in the same file as the data itself. However, datasets that are the product of large scale research projects may be enormous – running to terabytes or petabytes in size. 
34. For example, the European Bioinformatics Institute's '1000 Genomes' dataset comprises approximately 200 terabytes of data - equivalent to the capacity of 3,200 iPods or 40,000 DVDs. The institute already makes the data publicly available, and is committed to providing this access in a way which facilitates maximal re-use. However, in practice this requires specialist software. Metadata required to interpret the dataset (for example the information that would allow you to identify which individual each sequence relates to) is stored separately. Although the most relevant metadata (sample choice, geographical distribution, etc) is stored in such a way as to be immediately accessible, other metadata, such as the lab protocols, which might be necessary to critically assess the data or compare it meaningfully with data produced by other research groups for other projects, is more difficult to access. Making the complete data, with all the relevant metadata, available in a format that might be accessible to a non-specialist user would be both prohibitively time consuming and involve a vast quantity of information.
35. Universities UK would like to probe the following questions:
· If the research team uses specialist software to organise their data, is there an expectation that they should have to alter the format to make it accessible to a non-specialist user? 
· Much data is meaningless without large quantities of metadata, which allows the data to be accessed and interpreted. This metadata may not be stored with the dataset in a readily usable form. Does the Act require researchers to provide metadata to aid interpretation of the dataset?
Amendment 147b ( Baroness O’Neill of Bengarve)

36. This amendment refers to the fact that, in many cases, researchers will specify via a data sharing plan how they plan to provide access to data generated as part of a research programme. This amendment therefore creates an opportunity to probe the Minister on the adequacy of data sharing plans as a means of making data available under FOI.
37. Section 22 of the FOIA already provides a qualified exemption for information held with a view to publication ‘at some future date’. However, it may be difficult to determine the timing and scope of eventual publication, particularly at an early stage of a programme. Research can take months or in some cases years to go through the processes of verification, scrutiny and peer review prior to the publication of a journal article. 
38. Many research funders, including the research councils and the Wellcome Trust, now require recipients of funding to put in place data sharing plans setting out how they intend to provide access to the products of their research. However, these may stop well short of being able to determine the precise time, form and location of publication. This might depend, for example, on which academic journal accepts an article resulting from the project. During a workshop hosted by the Research Information Network in April 2011, the ICO commented that while there is no precedent in case law for what might be considered a reasonable length of time for the Section 22 exemption to be deemed applicable, periods of months or years were unlikely to be considered favorably by the ICO.
39. If the Minister is unable to concede to an amendment exempting research information at the pre-publication stage, could he reassure the research community that robust data sharing plans will be favourably considered by the ICO as evidence of intention to publish, and thus consistent with the appropriate use of the existing Section 22 exemption?

Amendment 148a (Baroness O’Neill of Bengarve) 

Amendment 150 (Lord Lucas)


40. These amendments create a useful opportunity to ask questions about what can and cannot be charged for under FOIA and the new provisions in the Protection of Freedoms Bill. As we have suggested above, it will not always be possible for researchers to make datasets available in a non-specialist format. Making datasets available in a form which is ‘capable of re-use’ may therefore require the transfer of sometimes very large quantities of data into other formats. Our understanding is that in some cases this would be prohibitively time consuming and expensive. In addition, it may be necessary to link datasets and metadata that are stored separately by the research team. It may also be necessary to undertake extensive work to protect the identity of participants in a study in order to comply with data protection legislation. 
Questions Universities UK would like to ask are:
· Would the cost of making data available in a form or software package that may be accessible to a non-specialist user be chargeable under FOIA?
· Would the costs of providing metadata be chargeable under FOIA?
· To what extent can universities make a charge for removing or redacting personal information from datasets prior to making them available under FOIA?
For further information contact Vivienne Stern at Vivienne.Stern@universitiesuk.ac.uk or tel: 020 74195472






The following briefing relates to Clause 100 of the Protection of Freedoms Bill. Universities UK has two objectives:





an amendment that would provide an exemption, in certain limited circumstances, for pre-publication research in relation to freedom of information (FOI) requests (pages 2 to 9)


to probe the implications of provisions in Clause 100 that require that datasets be provided in ‘re-usable’ form (pages 10 to 12)














Page 89, line 27, at end insert—


“( ) In section 22 (information intended for future publication) after subsection (1) insert—


“(1A) Information obtained in the course of, or derived from, a programme of research or research project is exempt information if—


(a) the programme or project is continuing with a view to a report of the research (whether or not including a statement of that information) being published by—


(i) a public authority as defined by section 3 of this Act; or


(ii) any other person; and


(b) disclosure of the information before the date of publication would, or would be likely to, prejudice substantially—


(i) the programme or project;


(ii) peer review of the programme or project;


(iii) the interests of any individual participating in the programme or project;


(iv) the interests of the authority which holds the information or the interests of any party collaborating with the authority in connection with the programme or project; or


(v) the physical or mental health of any individual.””








Page 85, line 17, after “provide” insert “or undertake to provide”








Page 85, line 10, after “forms” insert “a completed”








Page 85, line 18, leave out “re-use” and insert “being loaded into generally available data or document processing programs, as the applicant may request”








Page 87, line 39, leave out “provide for a reasonable return on investment” and insert “take into account the desirability of the dataset being widely available to the public”








Page 85, line 18, at end insert “provided that a fee that covers the real costs of making the data set available for reuse in a reasonably accessible form is charged”











� � HYPERLINK "http://www.ico.gov.uk/news/latest_news/2011/ico-issues-advice-on-the-disclosure-of-research-information-26092011.aspx" �http://www.ico.gov.uk/news/latest_news/2011/ico-issues-advice-on-the-disclosure-of-research-information-26092011.aspx�


� British Medical Association’s written evidence to the House of Commons Science and Technology Committee inquiry into peer review, available at � HYPERLINK "http://www.publications.parliament.uk/pa/cm201011/cmselect/cmsctech/writev/856/m10.htm" ��http://www.publications.parliament.uk/pa/cm201011/cmselect/cmsctech/writev/856/m10.htm�. 


� See � HYPERLINK "http://www.legislation.gov.uk/uksi/2004/3391/regulation/12/made" �http://www.legislation.gov.uk/uksi/2004/3391/regulation/12/made�


�  See � HYPERLINK "http://foi.gov.ie/legislation" �http://foi.gov.ie/legislation�


�See � HYPERLINK "http://www.cce-review.org/pdf/FINAL%20REPORT.pdf" �http://www.cce-review.org/pdf/FINAL%20REPORT.pdf�
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